RECHTSANWALTSKANZLEI

Legal opinion on the compliance of
Boris Banaszak with all laws and regulations related to the sale of
electronic cigarettes and refill containers

A. Legal requirements for the distribution of electronic cigarettes and refill containers

in the Federal Republic of Germany

The legal requirements applicable in the Federal Republic of Germany for the distribution

of electronic cigarettes and refill containers result from

— the German Youth Protection Act (JuSchG),

— the Tobacco Products Act (TabakerzG),

— the Tobacco Products Ordinance (TabakerzV),

— the Tobacco Tax Act (TabStG),

— the Regulation (EC) No. 1272/2008 on classification, labeling and packaging of

substances and mixtures (CLP Regulation).
1. German Youth Protection Act (JuSchG)
According to § 10 (2), (3) JuSchG, electronic cigarettes shall not be offered to children

and adolescents by mail order, nor may they be distributed to children and adolescents

by mail order.
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These requirements mean that access and dispensing control systems must be
implemented. On the one hand, precautions must be taken to make the possibility of
ordering electronic cigarettes online dependent on a successful age check. On the
other hand, control mechanisms must be used at the shipping stage that prevent actual
delivery to minors. There are no specific legal requirements as to how such access and
dispensing controls must be designed. Retailers can therefore make use of various

measures to achieve these goals.

. Tobacco Products Act, Tobacco Products Ordinance (TabakerzG, TabakerzV)

The Tobacco Products Act (TabakerzG) and the Tobacco Products Ordinance
(TabakerzV) impose numerous requirements on the sale of electronic cigarettes and

refill containers:

Electronic cigarettes and refill containers shall not be sold according to Section 28
TabakerzV in conjunction with Section 13 (1) No. 1, (2) TabakerzG, if they contain any
of the ingredients listed in Annex 2 to the TabakerzV. In addition, only ingredients of
high purity may be used in the vaporizing liquid, with the exception of technically
unavoidable traces, no substances other than these pure ingredients may be
contained, and in the production of the liquid to be vaporized other than nicotine, only
ingredients may be used that do not pose a risk to human health in heated and non-
heated form, Section 13 (1) No. 2, 3 TabakerzG.

According to Section 14 TabakerzG

— refill containers containing nicotine shall not exceed a volume of 10 ml;
— disposable e-cigarettes and disposable refill cartridges shall not exceed a
volume of 2 ml;

— nicotine refill containers shall not exceed a nicotine content of 20 mg per ml;

In addition, electronic cigarettes shall be placed on the market only if the nicotine dose
is delivered at a consistent level under normal conditions of use and if they are child-

resistant, tamper-proof, shatter-proof, leak-proof and have a mechanism for leak-free
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refilling. The technical standards for the refill mechanism of electronic cigarettes are
defined in the Commission Implementing Decision (EU) 2016/586 of 14 April 2016.

According to Section 15 TabakerzG, electronic cigarettes and refill containers shall only

be placed on the market

— with an instruction leaflet containing instructions for use and information on
health effects as well as contact details, and

— if, in the case of nicotine-containing products, the packages and outer
packaging are provided with a health warning and meet the requirements of a
statutory order issued pursuant to paragraph 2 number 3 with regard to

presentation and design and product-specific information and instructions.

The requirements for the presentation and content of the package insert are derived
from Section 26 of the Tobacco Products Ordinance in conjunction with Section 15 (2)
of the Tobacco Products Ordinance. The package insert shall be titled "Instructions for

Use" and shall contain the following:

(1) instructions for use and storage,

(2) contraindications,

(3) warnings for those groups of consumers who are more at risk than others when
using the electronic cigarette or refill container, including a statement that the
product is not recommended for nonsmokers and that dispensing to and use by
children and adolescents is prohibited,

(4) information on possible adverse health effects,

(5) information on addictive effects,

(6) information on toxicological data,

(7) the name, address and electronic contact details of the manufacturer, importer or
a responsible legal or natural person established in the European Union to be
determined by the manufacturer or importer; and

(8) the information referred to in Article 2(2) of Commission Implementing Decision
(EU) 2016/586 of 14 April 2016 on technical standards for the refill mechanism of
electronic cigarettes (OJ L 101, 16.4.2016, p. 15).
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The package insert shall be written in German, generally understandable and easily

legible.

The requirements for the warning label and the packaging result from Section 27
TabakerzV in conjunction with Section 15 (2) TabakerzG. Manufacturers and importers
of electronic cigarettes and refill containers are required to affix a list to packages and
outer packaging of electronic cigarettes and refill containers before placing them on the

market. The list shall contain the following information:

(1) all ingredients in descending order of their percentage by weight,

(2) the nicotine content and nicotine delivery per dose,

(3) a notice identifying the lot to which the electronic cigarette or refill container
belongs; and

(4) a notice stating that the product must be kept out of the hands of children and

adolescents.

The packages and outer packaging shall bear, in addition to the aforementioned
requirements, the following health warning: "This product contains nicotine: a highly
addictive substance." The warning must be placed on the two largest surfaces of the
package and outer packaging and must occupy 30 percent of each of those surfaces. It
shall be in Helvetica bold, black on a white background, centered and, in the case of
cuboid packages and outer packages, aligned parallel to the edge of the side and

parallel to the main text.

Section 16 TabakerzG regulates additional obligations for manufacturers and

importers.

The distributor shall, in each case within the scope of its business, make provisions for
appropriate measures to prevent risks that may be associated with the electronic
cigarette or refill container that it has placed on the market. These measures shall be
appropriate to the product characteristics and shall extend to withdrawal, adequate and
effective warnings and recall. He or she must conduct spot checks, investigate
complaints about electronic cigarettes or refill containers placed on the market and, if
necessary, keep a complaint log, as well as inform the other economic operators and

owners of first points of sale of further measures. The random sampling required
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depends on the degree of risk associated with the electronic cigarettes and refill

containers and the possibilities for avoiding the risk.

The distributor shall in each case immediately inform the market surveillance authority
responsible at his place of business if he knows or if he must know, on the basis of the
information available to him or his experience, that an electronic cigarette or a refill
container which he has placed on the market presents a risk to the safety and health of
persons. He shall provide the market surveillance authority with details of the risks to

human health and safety and the measures he has taken to avoid such risks.

The distributor must also immediately inform the competent market surveillance
authorities of the Member States of the European Union in which the electronic

cigarette or refill container is or will be placed on the market.

The distributor shall provide additional information and documentation to the market
surveillance authorities upon request, for example on aspects of safety and quality or

on possible adverse health effects of electronic cigarettes or refill containers.

Section 24 of the TabakerzV in conjunction with Sections 13, 23 of the TabakerzG
require manufacturers of electronic cigarettes and refill containers to submit product
information to the competent regulatory authority six months before placing the product

on the market.

Tobacco Tax Act (TabStG)

As of July 1, 2022, so-called "substitutes for tobacco products" are subject to tobacco
tax. "Substitutes for tobacco products" are defined in Section 1(2c) of the Tobacco Tax
Act (TabStG) as "products other than those referred to in paragraphs 2b and 8 of the
TabStG which are suitable for the consumption of an aerosol or vapor produced by
means of a device." This includes nicotine solutions and nicotine-containing mixed
components, but also nicotine-free mixed components in the form of glycerine,
propylene glycol or flavours. Pursuant to Section 17 of the TabStG, the tax is payable

through the use of tax stamps by affixing tax stamps to the retail packages.
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4. CLP Regulation

The labeling of electronic cigarettes and refill containers may also be subject to the
provisions of Regulation (EC) No. 1272/2008 ("CLP Regulation") if the products contain

hazardous substances or mixtures as defined in this Regulation.

This results in the following additional requirements for labels:

— Labeling in the official language of the Member State where the product is placed
on the market.

— Label elements must be placed horizontally, clearly legible and indelible, Art. 31
(1), (3) CLP Regulation.

— Labeling elements shall in principle be affixed directly to the refill container and
all other packaging, Art. 33 (2) CLP Regulation.

— Design must not arouse the active curiosity of children or have an attractive effect
on them, Art. 35 (2) CLP Regulation.

— Design must not mislead consumers by being similar to food, feed, medicinal
products or cosmetics, CLP Art. 35(2).

— If the packaging of a substance is designed, shaped or small in such a way that
not all label elements can be applied, they may also be provided on folded labels
or tags or outer packaging, Art. 29(1), Annex | para. 1.5.1 CLP Regulation.

— The label of the inner packaging must contain at least hazard pictograms,
product identifier, name and telephone number of the supplier, Annex | par. 1.5.1
CLP Regulation.

B. Compliance of Boris Banaszak with the aforementioned legal requirements for the
distribution of electronic cigarettes and refill containers in the Federal Republic of

Germany

Boris Banaszak is a trader for electronic cigarettes and liquids for electronic cigarettes (=
refill containers) located in An der Lehmkuhl, 47495 Rheinberg, Germany. Under this

address also online stores are operated by Boris Banaszak (e.g. www.borban.de). Boris

Banaszak intends to offer the following products to consumers by using the services of

PayPal: electronic cigarettes and refill containers for electronic cigarettes.
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Boris Banaszak meets all of the above requirements for the distribution of electronic

cigarettes and refill containers in Germany.

The age requirement is addressed and monitored as follows:

In the first step, before an order can be placed, an age check is performed via identity card

check.

Further age verification is carried out at the time of delivery by shipping parcels to
consumers exclusively with age verification, so it can be guaranteed that the products are

handed over only to adults.

Shipments to consumers are only made within Germany, so that compliance with legal
requirements can be guaranteed. Consumers do not have the possibility of entering a

delivery address outside Germany in Boris Banaszak’s online stores.

Boris Banaszak adheres to the German Tobacco Tax Act. Boris Banaszak only sells

substitutes for tobacco products that are affixed with tax stamps.

Boris Banaszak also complies with all other aforementioned requirements of the Tobacco
Products Act, the Tobacco Products Ordinance and the CLP Regulation regarding the
distribution and labelling of e-cigarettes and refill containers. This applies in particular to
the aforementioned requirements for the safety and labelling of the products as well as
compliance with all relevant notification and reporting obligations to the competent

authorities.

The products offered by Boris Banaszak do not bear any claims regarding a medicinal

benefit. Also Boris Banaszak itself does not use such claims in its marketing.

Boris Banaszak does not offer any cannabis related products including hemp, CBD, or

drug paraphernalia products.

Boris Banaszak purchases the products from reputable wholesalers and importers located
in Germany who warrant for the compliance of the products with the aforementioned legal
requirements. Boris Banaszak checks if the products have been registered to the

competent authority in compliance with Section 24 of the TabakerzV by the supplier. Also,
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Boris Banaszak checks product samples on compliance with the requirements for the

distribution of electronic cigarettes and refill containers in Germany.

Boris Banaszak has not been the subject of any regulatory or legal sanctions within the

past five years.

Munich, 7™ of January 2025

- Rechtsanwalt —
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